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Angel i na Mont enurr o- Luci ani ,

Respondent - Respondent - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirmed in

part and reversed in part.

JON P. WLCOX, J. This is a review of a published decision
of the court of appeals which affirmed in part and reversed in part
the judgment of divorce granted in the circuit court for Kenosha

County, Bruce E. Schroeder, Judge. See Luciani v. Montenurro-

Luci ani, 191 Ws. 2d 67, 528 NW2d 477 (Q. App. 1995). The court
of appeals affirnmed the circuit court's nmaintenance provision
requiring the respondent-appellant Dr. Angelina Montenurro-Luciani
(Dr. Montenmurro) to pay the appell ant-respondent M chael A. Luciani

(Luciani) $1,000 per nmonth for 36 nonths. It reversed the incomne
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tax exenption provision as well as the circuit court's child
support award based on the statutory percentage guideline standards
requiring Luciani to pay 24% of his income to Dr. Mntenurro for
support for the parties’ two mnor children. 1d. at 72-73.

The issue we consider on review is whether the circuit court
erroneously exercised its discretion when it did not deviate from
the percentage guideline standards, where the payee earns a
substantially greater incone than the payer. W hold that in the
case of a high-incone payee, the percentage standards set by
adm nistrative regulation' presunptively apply, absent a payer's
showng of wunfairness by the greater weight of the credible
evi dence. W conclude that the circuit court did not err in
appl ying the percentage standards, and therefore reverse that part
of the decision of the court of appeals addressing the issue of
child support. W affirmthe court of appeals' decision regarding
the award of nai ntenance as well as the tax exenption provision.

The couple, Luciani and Dr. Montemurro, were nmarried in 1986,
each at age 32. Dr. Mntenmurro was in the second year of her
medi cal residency program when the parties were nmarried. In 1988,
upon the conpletion of this program Dr. Mntenurro established her
own private nedical practice in Kenosha. Luci ani was enpl oyed as
a lab technician at Mdine Mnufacturing Conpany in Racine
t hroughout the course of the marriage. The incone tax returns for

1987 reported near equal earnings of $22,000 for both parties.

' See Ws. Adnin. Code § HSS 80.03 (June 1993).
2
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However, as Dr. Mntenurro's nedical practice began to expand, so

too did the disparity between the parties' respective incones:

Luci ani Dr. Montemurro
1987 $ 22,000 $ 22,000
1988 26, 571 14, 273
1989 25, 789 69, 060
1990 31, 342 121, 809
1991 29, 393 131, 915
1992 33, 177 132, 8577

The divorce action was filed on June 6, 1991. The marri age
had produced two children, ages four and three at the tine of the
trial, who reside with Dr. Montenmurro. The circuit court approved
the parties' stipulation to joint l|egal custody and prinmary
physi cal placement with Dr. Montenurro. The children's physical
pl acenent with Luciani is approximately 117 overnights per year,
consisting of 32% of the overnight placenment, and an additional 49
nonover ni ght days per year. Dr. Montenurro has the children for
the remai ni ng 68% of the overnight placenent.

In January 1993, a trial was held in this matter involving a
nunber of issues including property division, debt allocation,
attorney's fees, beneficiary designations, and placenent of the
children during certain holiday periods. W are primrily

concerned on this review with the nature of the dispute regarding

2 As noted by the court of appeals, the figures provided

above are understated in sone years in conparison to the gross
incone reported on the parties’ W2 forns. Both Luciani and Dr.
Montemurro took advantage of available contributions to a
retirement plan as well as a tax deferred stock plan. Luciani, 191
Ws. 2d at 72 n. 1.
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the proper amount of child support Dr. Mntenmurro is entitled to
receive as the high-incone payee with custody of the children a
majority of the tine.

Dr. Montemurro argued that the circuit court was required, in
accordance with Ws. Stat. § 767.25(1j) (1993-94),°® to deternine
the proper amount of child support paynents according to the
percentage standards established by the Departnent of Health and
Soci al Services (DHSS). See Ws. Admn. Code § HSS 80.03(1)(b)
(June 1993).° Additionally, she urged the circuit court to
calculate Luciani's support obligations pursuant to the shared-tine
payer provision of the child support percentage standard under Ws.
Adm n. Code 88 HSS 80.02(23) and 80.04(2) (June 1993). |In accord
with this nethod, Dr. Montenurro requested an annual support anount

of $8,133.84, or approxi mately 24%of Luciani's gross incone.”

8 Section 767.25(1j) provides:

Except as provided in sub. (1nm, the court shall
determne child support paynments by using the percentage
standard established by the departnent of health and
soci al services under s. 46.25(9).

4 Section HSS 80.03(1)(b) provides:

Determning child support wusing the percentage
standard . . . . The percentage of the payer's base or
adjusted base that constitutes the «child support
obligation shall be:

(b) 25%for 2 children

> Application of the straight percentage standards would
require Luciani to pay 25% of his gross inconme towards child

support. However, because Luciani has the children for 32% of the

4
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Luciani argued that the circuit court should not apply the
percentage standards in this case. Asserting that the court should
consider the substantial physical placenent of the children with
him pursuant to the parties' stipulation and the significant
disparity between the parties' incones, Luciani nmaintains that the
court should have deviated from the presunptive application of the
percentage standards, as allowed under Ws. Stat. § 767.25(1n)
(1993-94).° In determning whether to deviate from the standards,
the statute sets out 16 factors for the court to consider when
addressing this question. See 8 767.25(1m(a)-(i) (1993-94). | f
the court finds that application of the percentage standards woul d
be unfair, Ws. Stat. 8§ 767.25(1n) (1993-94)’ requires the court to

(..continued)

overni ght placenent, the court is required to reduce this figure in
accord with the "shared-tine" formula provided in 8 HSS Table
80.04(2)(b) (i.e., 93.34% . Luciani's proper support obligation is
therefore 24% of his gross incone.

® Section 767.25(1nm) provides:

Upon request by a party, the court may nodify the
anount of child support paynents determ ned under sub
(1j) if, after considering the followng factors, the
court finds by the greater weight of the credible
evidence that use of the percentage standard is unfair
to the child or to any of the parties:

7 Section 767.25(1n) provides:

If the court finds under sub. (1m that use of the
percentage standard is wunfair to the child or the
requesting party, the court shall state in witing or on
the record the anount of support that would be required
by using the percentage standard, the anmount by which
the court's order deviates fromthat anount, its reasons
for finding that use of the percentage standard is

5
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state in witing or on the record the alternative support anount,
as well as the basis for the nodification. Luci ani cl ai ned that
applying the percentage standards in this case would be
fundanentally unfair, as Dr. Mntenurro's incone greatly exceeded
his own. Luci ani proposed that the court obligate each party to
provi de necessary support while the children were physically placed
with each respective parent.

Followwng the trial, a judgnent of divorce was granted on
Septenber 22, 1993. In the initial decision issued by the circuit
court, Luciani's <child support obligation was established by
straight application of the percentage standards, although it did
not specify a precise dollar anmount. The particul ar subsection of
the circuit court's decision regarding child support is provided in
full:

Wiile there is certainly a huge disparity in the incones
of these two parties, there is nothing in the evidence
which would warrant a finding that wunfairness wll
result to Dr. Montemurro, M. Luciani or the children by
application of the legally-prescribed formula for
conputing the child support obligation. I ndeed, | fee
that deviation would have a strong potential for damage
to the relationship of the parties: of Dr. Mntenurro
feeling that M. Luciani's parental rights are
di m ni shed because she is carrying the whole financial
| oad; of the children feeling that their father is |ess
inportant than their nother or disinterested in them or
unwilling to sacrifice for them of M. Luciani feeling
that he is not carrying his fair share. Al of these
can be avoided with M. Luciani paying support in accord
with the formula, and it is therefore adopted as the
Court's order
(..continued)

unfair to the child or the party, its reasons for the
amount of the nodification and the basis for the
nodi fi cation.
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In response to concerns expressed by the parties in letter
briefs following the decision, the circuit court thereafter issued
a suppl enent al decision clarifying that Luciani's  support
obligation was in fact intended to be based on the shared-tine
provi sions of the Adm nistrative Code, thereby reducing his support
to 24% of gross incone based on the percentage of overnight
pl acenent attributed to him In addition, the court confirnmed its
initial decision that there was no evidence or testinony presented
that would warrant a finding that enploynent of the percentage
guideline standards would be unfair to the children or either
party. The court rejected Luciani's request to deviate based upon
a cl ai mof unfairness.

In support of its original decision to adhere to the
percentage standards, the circuit court examned several of the
statutorily identified factors which would permt deviation if
denonstrated by the greater weight of the credible evidence. See
Ws. Stat. 8§ 767.25(1m(a)-(i) (1993-94). The court articul ated
its analysis of such factors by noting that there was no evidence
presented that the children's welfare would suffer, that either
party | acked financial resources sufficient to nmake the prescribed
support contributions, or that Luciani would be unable to support
hinself at the sane level he enjoyed during the mnmarriage after
paynment of the child support. Moreover, the court stated that it
had considered the cost of daycare, the substantial period of

physi cal placement with Luciani and Dr. Montenmurro's far greater
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earning capacity. Declining to deviate from the percentage
standards, the court further stated:

It is inportant to note that while it nmay appear to sone

that it is "unfair"™ for M. Luciani to be required to

pay such a large percentage of his income when his ex-

wife is earning a much higher incone, that this is no

nore "unfair” than it is for sonmeone who earns the sane

salary as M. Luciani and who also lives apart from two

children to pay far nore than M. Luciani because his

ex-w fe earns far less than Dr. Montenurro.
In affirmng this decision, the circuit court also reiterated the
non- econom ¢ considerations enconpassed in the initial decision
relating to the potential damage to the parties' relationship and
the negative perception of Luciani that may have been harbored by
the children if the court were to deviate from application of the
percentage standards. Along with the order for child support, the
circuit court ordered Dr. Mntemurro to pay Luciani $1,000 per
nmont h in mai ntenance for 36 nonths.

Luci ani appealed the circuit court's order. The court of
appeals affirnmed the issue of naintenance but reversed the child
support portion of the decision. The court of appeals criticized
the initial decision, expressing dissatisfaction wth the circuit
court's principal reliance on the non-statutory, non-economc
concerns rather than an in-depth economc analysis of the raw
financial data available in the record. Luciani, 191 Ws. 2d at
76.

The court of appeals expressed simlar concern with the
suppl enental decision as well. The court concluded that it was

couched in non-statutory conclusionary |anguage that |acked the

8
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appropriate exam nation of the disparate inconmes and the financial
effects of substantial physical placement with Luciani. 1d. at 76.
Furthernmore, the court expressed a troubling concern with its
reading of the circuit court's decision as stating that the
disparity between the parties' inconmes has no bearing on the
question of adherence to the percentage standards. 1d. at 76-77.
The court voiced its disagreenent with such a proposition, noting

that Hubert v. Hubert, 159 Ws. 2d 803, 465 N.W2d 252 (C. App.

1990) had specifically cautioned against the robotistic use of the
percentage standards, especially in high-income cases.? ld. at
814.

The appellate court's deci sion concluded that the circuit
court "erred in the exercise of its discretion by treating the
parties' disparate incones as an irrelevant factor and by failing
to anal yze the econom c consequences of the support order in |ight

of the parties' budgets, incomes and nearly equal child placenent®

8 The court of appeals recognized that this particular case

was the converse of the Hubert decision, as here the payee (Dr.
Mont emurro), not the payer (Luciani), was the high-inconme earner.

Neverthel ess, the court stated that consideration of "the earning
capacity of each parent” was an express factor under Ws. Stat.
8§ 767.25(1m(hs) (1993-94) to be considered upon a request to
deviate from the percentage standards, and disagreed with its
reading of the circuit court treatnment of the issue as irrel evant.

° The court of appeals' representation of the child placement
as nearly equal' is unsupported by the record. Under the shared-
time payer fornmula, the determnative criteria utilized to
calculate a child support obligation is overnight care. In this
case, Luciani has the children for a total of 117 overnights and 49
nonover ni ght days per year. See discussion, at p. 3. The record
illustrates that during the 49 nonoverni ght days, Luciani has the
children for only one-sixth of the day (4 hours), while Dr.

9
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provisions."! Id. at 77-78.
The determ nation of appropriate child support is coonmtted to

the sound discretion of the circuit court. Widner v. WGN., 131

Ws. 2d 301, 315, 388 N W2d 615 (1986); Prosser v. Cook, 185

Ws. 2d 745, 751, 519 Ws. 2d 649 (C. App. 1994). Wet her the
trial court properly exercised its discretion is a question of |aw.

Seep v. Personnel Commin, 140 Ws. 2d 32, 38, 409 Nw2d 142 (C.

App. 1987). "An appellate court will sustain a discretionary act
if it finds that the trial court (1) examned the relevant facts,
(2) applied a proper standard of law, and (3) using a denonstrated

(..continued)

Montemurro is responsible for the remaining five-sixths (20 hours).
The court of appeals has mstakenly considered the 117 and 49
figures collectively ((117+49)/365)= 45% to characterize Luciani's
pl acenent obligation as "nearly equal.' In fact, the children's
total overnight placenment with their father is |ess than one-third.
Even if one were to consider the supplenmentary hours generated as a
result of the additional 49 nonoverni ght days per year (196 hours),
the total physical placenent with the father would equal only 34%
a figure which cannot fairly be characterized as "nearly equal' by
the court of appeals nor the dissent.

Furthernore, if Luciani had been concerned about the proper
calculation of the additional 49 nonovernight days in which he had
the children for four hours, he could have sought relief under Ws.
Admn. Code 8§ HSS 80.02(25) (June 1993) which recognizes that
physi cal placenent arrangenents exist where additional costs are
incurred, but no overnight care is provided. The note to this
subsection therefore provides: "[u]pon request of one of the
parties the court nmay determne that the physical placenent
arrangenent other than overnight care is the equivalent of
overni ght care.” No such request was nade in the present case.

0 The court of appeals did note, however, that it was not
concluding that the shared-tinme provisions of the percentage
standards were not applicable in this case, rather, because the
circuit court did not adequately analyze the financial data, it
failed to provide substantial reasons for adherence to the
guidelines. Luciani, 191 Ws. 2d at 78.

10
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rational process, reached a conclusion that a reasonable judge

could reach.” State v. Qudenschwager, 191 Ws. 2d 432, 440, 529

N.W2d 225 (1995); see also Loy v. Bunderson, 107 Ws. 2d 400, 414-

15, 320 NW2d 175 (1982); Stephen L.N. v. Kara L.H, 178 Ws. 2d

466, 477, 504 N.W2d 422 (Ct. App. 1993).

The circuit court is required to determne the appropriate
award of child support by application of the percentage standards
mandat ed under Ws. Stat. 8§ 46.25(9) (1993-94) as established in §
HSS 80.04(2). See Ws. Stat. § 767.25(1j) (1993-94). In Widner
this court referred to the Departnent of Health and Soci al Services
Menmor andum to Menbers of the Wsconsin Judiciary in interpreting
the proper application of the child support percentage standards:

According to the Departnent, these percentage standards

are an evidentiary shortcut for establishing the need of

the child for support. The standards, establish

L. the cost of maintaining a child as an

equivalent to that percentage of the famly incone and

di sposabl e assets that a parent shares with children in

his or her custody.'

Wi dner, 131 Ws. 2d at 318 (citing DHSS Menorandum to Menbers of

the Wsconsin Judiciary, Decenber 20, 1983, Attachnent | at 3).

This court's recent decision in &G ohmann v. G ohnann, 189 Ws. 2d

532, 525 NW2d 261 (1995) clarified the presunptive nature of the
percentage standards where we stated: "[a]bsent a showi ng of
unfairness, courts nust determne a parent's <child support
obligation by using the percentage standard established by the
Department of Health and Social Services . . . ." |Id. at 536

The framework of the statute permts the court to nodify the

11
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otherwi se presunptive calculation if it is denonstrated by the
greater weight of the credible evidence that application of the
percentage standards would be unfair to the children or either of
the parties, see Ws. Stat. § 767.25(1n) (1993-94). Wen presented
with a party's <challenge to application of the percentage
standards, circuit court judges in exercising their discretion, are
to consider the statutory factors set forth by the legislature in
Ws. Stat. 8§ 767.25(1m, and articulate the basis for their
decision to either remain wthin the guidelines or allow a
nodi fi cation. The circuit court's articulation of its reasoning
process is essential in reaching a reasonable determnation and to
aid this court in reviewng the discretionary decision. See Haugan
v. Haugan, 117 Ws. 2d 200, 215, 343 NW2d 796 (1984).% The

burden of proof before the court lies with the party requesting the

' The court of appeals' decision in Schnetzer v. Schnetzer

174 Ws. 2d 458, 497 N.w2d 772 (C. App. 1993) attenpted to
clarify the burden on the circuit courts when strictly applying the
percent age standards. The Schnetzer case dealt with a post-judgnment
child support nodification action, in which M. Schnetzer contended
that the circuit court had abused its discretion in applying the
percentage standards. The appellate court held that the factors
provided in Ws. Stat. 8§ 767.25(1m) (1989-90) "need to Dbe
denonstrably considered only where the trial court deviates from
the percentage standards." 1d. at 463. Rather, where the court
elects "not to deviate fromthe percentage standards, the court, in
exercising its discretion, need only articulate its reason and base
its decision on facts of record and the correct |egal standard.™
| d. W find that the above-quoted |anguage inproperly suggests

that a circuit court, in considering a party's challenge to the
presunptive application of the percentage standards, 1is not

required to articulate its analysis of the statutory factors found
in Ws. Stat. 8 767.25(1n), except where it decides to deviate from
the guidelines. This interpretation of the proper role of the
circuit court is contrary to our holding in the present case, and
we therefore overrule the | anguage expressed in Schnet zer.

12
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nmodi fi cati on under the percentage standards.

Dr. Mntemurro challenges the court of appeals' decision to
reverse the child support award on two fronts. First, she argues
that Luciani failed to prove by the greater weight of the credible
evidence that application of the percentage standards resulted in
unfairness to him Secondly, she asserts that the court of
appeal s' decision has held that in high-inconme cases, the circuit
court nust make a threshold determnation that the guidelines are
to be utilized, rather than presunptively applying the percentage
st andar ds. She asserts that this represents an inproper
judicially-legislated shift in the prescribed nethodol ogy that the
percentage standards presunptively apply unless a showi ng of
unf ai rness has been establ i shed.

Here, the circuit court exercised a rational nental process in
examning the list of factors ©provided wunder Ws. Stat.
8 767.25(1m (1993-94) which produced a reasonabl e concl usion that
application of the 24%child support obligation would not be unfair
to Luciani. The court's supplenental decision provides a
di scussion of the statutory factors at l|length, and nmakes a nunber
of factual determnations which support its decision that the
evidence in the record did not warrant a finding of unfairness.
The circuit court's findings included the followng: (1) the
parties were not |acking financial resources sufficient to nmake the
prescribed contributions for the welfare and support of the mnor

children; (2) Luciani had submtted no evidence to show that he

13
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will be unable to support hinself at a level equal to that enjoyed
during the marriage after paynment of the child support obligation;
(3) Luciani was under no obligation to support any other person;
(4) financially, the children would not be reduced to a |ower
living standard than that enjoyed during the marriage; (5) the cost
of daycare had been considered by the court; (6) the paynent of
heal th i nsurance prem uns inposed no substantial burden on Luciani;
(7) the period of physical placenent wth Luciani had been
considered by the court, and (8) the far greater earning capacity
of Dr. Montemurro had al so been consi dered.

In addition, the court reiterated the previously nentioned
non-economc relationship concerns expressed in the initial
decision of April 8, 1993. The court found these facts pertinent
to the nental and enotional developnent of the children, and
considered them as other factors relevant to the determnation of
what was in their best interest. See Ws. Stat. 8§ 767.25(1m(i).
The circuit court therefore balanced the welfare of the children
agai nst any perceived unfairness to Luciani in reaching a reasoned
conclusion fromthe facts of the record.

Dr. Montenurro argues that the circuit court nade appropriate
findings of the relevant child support factors to support the
nonetary award under Ws. Stat. 8 767.25(1m, and that Luciani
failed to denonstrate by the greater weight of the credible
evidence that unfairness would result if the percentage standards

wer e enpl oyed. She distinguishes the court of appeals' reliance

14
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upon the language in Hubert by arguing that although this is a
hi gh-i ncome case, the support award does not so far exceed the
needs of the child so as to produce an absurd result.

In Hubert, the ex-wife of a cardiac surgeon with an annual

i ncone of over $1,000,000 asked the circuit court to determne
child support by straight application of the percentage standards.

The circuit court determned that such application would be unfair
to the husband, and nodified the award accordingly.'® Hubert, 159
Ws. 2d at 814. The court of appeals reversed, holding that the
circuit court had failed to consider several factors weighing
agai nst deviation, including the economc |evel the children would
have enjoyed had the nmarriage continued. Id.

Relying on Parrett v. Parrett, 146 Ws. 2d 830, 841-42, 432

Nw2d 664 (Ct. App. 1988) for the proposition that courts may
deviate from the percentage standards if an award will exceed the
children's needs, the court of appeals noted that "[w e agree that
in cases where the parties have a substantial marital estate and
i ncone far beyond the average i ncone of nost people, the robotistic
utilization of the percentage standards may give absurd results.”

Hubert, 159 Ws. 2d at 814. The |anguage in Hubert that both

Luciani and the court of appeals rely upon cane fromthe court's

recognition that a case may exist where application of the

12

The circuit court ordered M. Hubert to pay $4,000 per
nmonth in child support ($48,000 annually), which was substantially
lower than the 25% figure ($250,000 annually) prescribed by the
per cent age st andards.

15



No. 93-2899
percentage standards would result in a child support award far
beyond the child s needs, thereby justifying deviation from the
general rule of strict adherence. The facts of the case at bar,
however, in light of the |lack of evidence presented by Luciani, do
not produce the absurd result that is contenplated by the court in
Hubert . Luciani's challenge to the circuit court's order relates
nore to his contention that his fornmer wife should bear the tota
burden of child support sinply because of her substantially higher
i ncone. 3

In this case, the «circuit «court's application of the
percent age standards was by no nmeans "robotistic,"” as suggested by
the court of appeals, as it considered the relevant statutory
factors in determning Luciani's support obligation.

Luci ani, however, maintains that the circuit court failed to
consider the disparity of the parties' incones, as well as the
statutory factors, constituting an erroneous exercise of
discretion. The essence of Luciani's challenge is that application
of the percentage standards in this case wll produce an absurd
result. He suggests to this court that the record is "replete with
evi dence" which supports this claim and therefore seeks a
nodi fication of the child support obligation as determ ned under

Ws. Stat. § 767.25(1j).

13 W note that Luciani's position on appeal before this
court is seemngly contrary to that exhibited at the circuit court
| evel, in which he proposed that the court obligate each party to
provi de necessary support while the children were physically placed
W th each respective parent. See supra, p.6.

16
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Reviewing the record in light of Luciani's claim we exam ne
the evidence presented to the circuit court to denonstrate that
unfairness would result. The burden of denonstrating that a
nodification of the <child support award is warranted in a
particular case rests with the requesting party, not the circuit
court.™ The evidence presented by Luciani to support his claim
for unfairness rests primarily on the figures contained within the
financial disclosure statenent and his testinony at trial.

In his financial disclosure statenent, Luciani represented to
the court that his annual childcare expenses (i.e., daycare) would
slightly exceed $10, 000. However, when questioned about the
validity of this figure by opposing counsel, Luciani nodified the
child care claimto an average of $30 per week or $1,560 per year.

He admtted that he has custody of the children on alternating
weekends from January through May, and Septenber through Decenber,
and therefore incurs no child care expenses during this tinme. Such
expenses woul d be confined to the nonths of June and August, during
which time Luciani would take vacation, and perhaps his parents
visiting fromFlorida wuld care for the children, as they had done
for an entire sumer in the past. These salient factors would

significantly reduce the already deflated child care expense

14 Contrary to Luciani's argument that the issue of his

having net his burden of proof has not yet been addressed by the
circuit court, we find that it is precisely the issue before us, as
we consider whether the circuit court abused its discretion in
finding that the record | acked any evidence to support a claimfor
unf ai r ness.

17
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estimate offered to the court by Luciani. It is clear that the
claimed figures in the financial disclosure statenment were not
supported by the testinony at trial.

On further cross-examnation, a nunber of additional figures
were also reduced. Luciani's clainmed housing expense was
$1,124. 30, but he testified that his actual nonthly rent was $650,
a fixed cost unaffected by the presence of the children. The
claimed utility expense of $195 was reduced to $150. In addition
Luciani testified that he incurred clothing expenses for the
children in the anmount of $20 per week and approximately $10 per
week in medical supplies. This was the extent of the evidence
provided by Luciani in support of his request to nodify the child
support obligation.

In fact, a conprehensive review of the record in this case
further evidences testinony by Luciani which seem ngly underm nes
his challenge that the child support order is patently unfair.
Luciani initially testified that his annual budget would require a
figure of $36,500, based upon incone and liabilities in his
financi al di scl osure statenent. This conputation, however ,
included the erroneous claim of child care expenses in the anount
of $200 per week. As indicated above, Luciani's testinony
dramatically reduced this figure to only $30 per week. Subsequent
to being alerted to this discrepancy by opposing counsel, Luciani
amended t he budget claimto an annual figure of $27, 600.

Upon a cursory inspection, this figure wuld appear to exceed

18
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Luciani's after-tax inconme of $22,000, resulting in the alleged
“forced inpoverishnent' suggested by the dissent. D ssent, at 2.
However, the $22,000 figure significantly underrepresents the
i ncone available to Luciani. The dissent has failed to appreciate
the fact that he will also receive an additional $12,000 annually
($1, 000/ nonth), in the form of maintenance from Dr. Montenurro.
When coupled with the $22,000, this "income" will produce an annual
budget that exceeds the $27,600 figure that Luciani testified he
needed at trial.! Mreover, the discretionary incone produced by
this maintenance award will certainly allow Luciani to provide the
children with gifts, entertainnment, and vacations as he sees fit,

allaying the relationship concerns expressed by the dissent.

s W note that the circuit court maintenance award is
payable for 36 nonths. Upon the expiration of this period, if
Luciani feels that he can no longer neet his child support
obligations under the current order, he may seek revision under
Ws. Stat. § 767.263 (1993-94) which provides:

Noti ce of change of enployer; change of address; change
inability to pay.

Each order for child support, famly support or
mai nt enance paynents shall also include an order that
the payer notify the clerk of court, within 10 days, of
any change of enployer and of any substantial change in
the anmount of his or her incone such that his or her
ability to pay child support, famly support or
mai nt enance i s affected.

In order to secure such a revision in his child support obligation,
Luciani would be required to prove a substantial change in
circunstances. See Ws. Stat. 8§ 767.32(1) (1993-94). At that tine,
the judge would then consider the relative change in economc
condition along wth the statutory factors utilized to calculate
child support, and determne if a nodification of the child support
award i s warranted.
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Dissent, at 2. W find that the record in this case clearly does
not support Luciani's claim of unfairness, nor does it sustain the
di ssent's conclusion of a “basic inequity'. Dissent, at 5.1

The circuit court was next presented with testinony regarding
Dr. Mntenmurro's expenditures for the children as well as a
mul titude of other expenses. Dr. Mntenmurro was mnaking regul ar
paynents on her nedical school |oans ($36,000 bal ance), the hone
nortgage ($84,000 balance; $1,100/nmonth), and paynents on a
business loan for her nedical practice ($51,000 balance). In
addition to the initial loan to open her practice, Dr. Mntenurro
was simlarly making paynents on corporate debts of nearly

$44, 000) . To this figure we further attach the court ordered

' The dissent bases this conclusion upon a reference to a

1992 study authored by Melli and Brown, in which they conclude that
the shared-tinme formul a produces inequitable results where the non-
primary parent's time share approaches equal and where the non-
primary parent has a |lower inconme. The exanple from the study as
cited by the dissent, however, is in stark contrast to the facts of
the present case regarding placenent. In the study case, the
father's overnight placenment was 190 days, while the nother's was
175, a difference of only 15 days. This placenent arrangenent was
correctly characterized as "nearly equal.'’ Here, Dr. Montemurro's
overni ght placenment was 248 days, while Luciani's was 117, a
di fference of approximately 131 days.

Gven this disparity in figures, it is inconceivable for the
di ssent to suggest that the physical placenent arrangenent in the
present case is precisely analogous to the case study exanple.
D ssent, at 3-4. See also supra, n.9. Mreover, the annual incone
after child support of the nother in the study placed her bel ow the
poverty line, supporting the conclusion that the result was
“trenendously inequitable.' Luciani, on the other hand, is
receiving $1,000 nonthly in maintenance over three years, and has
an annual budget which exceeds that to which he testified he would
need at trial. Wile we recognize that a disparity in incone does
exist, the facts of the present case do not fit the dramatic
exanpl e provided by the case study and relied upon by the dissent.
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$1, 000 nont hly mai ntenance award payabl e to Luciani for 36 nonths.

Wth respect to the children, Dr. Mntenurro had purchased the
majority of their clothes, paid for counseling, guardian ad |item
fees, and school tuition of $1,600 in addition to weekly child care
expenses throughout the year. The physical placenent stipulation
between the parties had placed the children with Dr. Mntenurro
during the week other than the nonths of June and August. The
total cost for those expenses associated with Dr. Mntenurro's
continuing care for the children was approxi mately $1, 100 per week.

The parties had a final opportunity to offer additional
support for their position when required to submt letter briefs to
the court following the initial decision. Luciani's letter brief
reiterated his position at trial, and though replete wth
allegations of unfairness, neglected to provide the appropriate
figures to support these clains.

After reviewwing the record, we are satisfied that the circuit
court properly concluded that Luciani had failed to prove by the
greater weight of the credible evidence that the presunptive
application of the percentage standards would be unfair to the
children or either party. The court of appeals' decision stated

that it believed that the circuit court had found the disparity of

the parties' inconmes to be an irrelevant consideration on the
question of adherence to the percentage standards. Luciani, 191
Ws. 2d at 77. This interpretation is m staken. The circuit

court's supplenmental decision clarified that the disparity in

21



No. 93-2899
i ncone does not automatically trigger deviation fromthe percentage
st andar ds. Rather, it is but one of many factors that the court
considers after receiving a nodification request. See Ws. Stat.
§ 767.25 (1m(hs) (1993-94).%Y

The recent decision by the court of appeals in Kelstrup v.

Kjel strup, 181 Ws. 2d 973, 512 NW2d 264 (CQ. App. 1994)
denonstrates that where the parent with primary custody earns a
hi gher incone, it does not necessarily follow that "unfairness"
results when the circuit court does not deviate fromthe percentage
st andar ds. In K elstrup, the court conmm ssioner increased Susan
Kjelstrup's child support award, at a post-judgnent nodification
hearing, to equal the percentage standard. Id. at 974. Rod
Kjelstrup petitioned, and the court reduced the conm ssioner's
award, stating that the application of the percentage standards
woul d be unfair given the recent disparity in the parties' incones.

The court of appeals reversed the decision of the circuit

court because it deviated from the percentage standards by relying

7 At the time of the trial, Wsconsin's shared-tinme payer
formula, as promulgated in the admnistrative code, did not
consider the incone of the primary custodial parent. Rat her, it
only dealt with the income of the lesser-tine parent. The new
shared-tinme formula in Ws. Admn. Code 8§ HSS 80, effective
March 1, 1995, does not consider the inconme of both parents until
the lesser-time parent is over the 40% threshold in overnight
pl acenent. Luciani is presently at 32% See Margaret W H ckey,
"New Rules for Child Support (oligations,” 68 Ws. Law 15 (Apr.
1995); Marygold S. Melli, "Child Support by Shared-Time Parents:
Wy a Sinmple Ofset Formula is Wong," 15 Ws. J. Fam L. 41 (Apr.
1995) (characterizing the new admnistrative rule in shared-tine
cases as a progressive effort in addressing issues raised by the
author in prior articles, regarding the need to recognize the
changi ng econom ¢ burdens of shared parenting).
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solely upon the incone discrepancy anong the parents. 1d. at 976.
In its analysis, the court referred to the preface of Ws. Adm n.
Code 8 HSS 80 to note the circuit court's error. The preface to
t he chapter provides as foll ows:

The [percentage of incone] standard is based on the

principle that a child s standard of living should, to

the degree possible, not be adversely affected because

his or her parents are not living together. It [the

standard] determ nes the percentage of a parent's incone

and potential incone from assets that parents should

contribute toward the support of children if the famly

does not remain together. The standard determnes the

m ni nrum anmount each parent is expected to contribute to

the support of their <children. It expects that the

custodi al parent shares his or her incone directly with

their children.
Id. (citing 8 HSS 80 Preface). In the present case, Luciani
simlarly seeks to have the support obligation nodified because Dr.
Montemurro earns a (greater incone. This argunent fails to
recognize the assunption that wunderlies application of the
per cent age standards, as stated above. Dr. Montemurro is presuned
to contribute at least 25%° of her incone to the children's
support, thereby reducing the inconme disparity that Luciani relies
upon. And further, as nade clear by the decision in Kjelstrup,
disparity in the parties' incones, by itself, is not sufficient to
require the court to deviate from strict adherence to the
per cent age standards. Absent a showing that such disparity wll
adversely affect the children or the parties in sonme denonstrative

manner, it is sinply one anong a nunber of factors to be considered

8 See Kjelstrup, 181 Ws. 2d at 977.
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by the court when a request to deviate from the percentage
standards i s presented.

We conclude that the circuit court reviewed the disparity of
the parties' inconmes, the anount of physical placenent wth
Luciani, as well as other relevant factors, and exhibited a
reasoned process in concluding that deviation from the percentage
standards was not warranted in this case. The circuit court did
not err in exercising its discretion, and we therefore reverse the
court of appeals on this issue.

Finally, we address Dr. Montenurro's contention that the court
of appeals ignored the statutory presunption of the percentage
standards and inplicitly rewote the statute to require the circuit
court to nake a threshold determnation that the guidelines are to
be utilized, thereby inproperly shifting the burden of proof away
from Luci ani .

The court of appeals' error is exhibited in a series of
f oot notes, which set forth the issue presented by this review

On a sonmewhat simlar thenme, Angelina contends that the

anount of support to be paid by the payer under the

guidelines is not influenced by the inconme of the payee.

W agree. The standards expect that the custodial

parent share his or her inconme directly wth the

children. . . . Here, however, the issue is whether the
famly court properly chose to adhere to the standards

in the first instance. It is not whether the court
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correctly conputed Mchael's support obligation under

the standards. This is a subtle but inportant

di stinction. (Enphasis added.)

Luciani, 191 Ws. 2d at 77 n.5. The appellate court's reversal of
the percentage standards statutory presunption in a high-incone
payee case is further evidenced by the foll ow ng passage:

Angelina argues that Mchael's attack is on the

nmechani cs of the shared-tinme formula . . . . Ve

di sagree. M chael nekes no argunment that the famly

court's conputation of his support obligation under the

shared-tinme payer fornmula was flawed. Rather, he argues

agai nst the application of the shared-tinme payer formula

on a threshold basis. (Enphasis added.)

Ild. at 77-78 n.6.

The appellate court's decision inplies that the previously
existing presunptions regarding application of the percentage
standards are inapplicable in high-inconme disparity cases. The
decision has attenpted to shift the established burden of proof in
cases where unfairness is alleged, fromthe requesting party to the
circuit court. The circuit court would now be required to conduct
its own threshold investigation to determ ne the appropriateness of
the percentage standards in a high-income case, regardless of the
amount of evidence presented by the requesting party. Thi s

approach ignores the admnistrative regulation and stated

presunptions underlying the statute, see Kjelstrup, 181 Ws. 2d at

977, as well as case law interpreting the percentage standards as
an evidentiary shortcut to be utilized in determning the relative

needs of the child for support. Widner, 131 Ws. 2d at 318.
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The court of appeals' dissatisfaction with the shared-tine
payer formula on the basis that neither the Wsconsin Statutes nor
the Admnistrative Code consider the inconme of the custodial
parent, is not the relevant inquiry in light of the nature of the
support guidelines as adopted in Wsconsin. The rules pronul gated
by DHSS are consistent regardless of the noncustodial parent's
status as a shared-tine payer or a sinple payer: the custodial
parent's inconme is generally not considered under Wsconsin | aw.
See supra, n.17. Future revisions to the nechanics of the support
statutes and the shared-tinme payer fornmula in high-incone cases is
properly left to the province of the |egislature.

The obligation to support one's children is a basic one.
Luciani's contention that he should be relieved of this burden
sinply because his ex-wife earns a substantially higher income runs
contrary to the paranount goal of child support, nanely, securing

the best interest of the children. Kuchenbecker v. Schultz, 151

Ws. 2d 868, 875, 447 NW2d 80 (. App. 1989). W recognize the
role that incone disparity may play in a particular case, but under
the facts before wus, it is only relevant where Luciani can
denonstrate that he is wunable to pay the court ordered child
support or that such disparity in incone will adversely affect the
children or hinself. The circuit court properly concluded that he
has failed to do so in this case. Luciani's claimof unfairness is
unsupported by the facts, as he enjoys an annual budget which

exceeds that figure which he testified at trial would be required
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to maintain hinself and the children.

The language in Ws. Stat. 8§ 767.25 (1993-94) is clear. The
circuit court is required to determne the appropriate anount of
child support by application of the percentage standards. However,

a requesting party's showing of unfairness by the greater weight
of the credible evidence will allow the court to deviate fromthis
presunptive application.

By the Court.—Fhe decision of the court of appeals is affirnmed

in part and reversed in part.
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WLLIAM A BABLITCH, J. (di ssenting). | agree conpletely
with the sound legal analysis witten by the majority. Where |
disagree is with the application of the law to the facts of this
case. Accordingly, | respectfully dissent.

The economc facts are sonmewhat difficult to glean fromthis
record, particularly because the circuit court nmade no specific
economc analysis or findings other than sonme conclusory
references. Wiat we do glean fromthe record is the foll ow ng.

Husband M chael Luciani has aftertax nonthly incone of
approxi mately $1900 ($22,000 annually). Wfe Dr. Angelina Luciani
has aftertax nonthly incone of approximately $8300 ($100, 000
annual 1 y) . M. Luciani has the children for approximately 117
overnight days and 49 nonovernight days per year, a placenent
characterized by the court of appeals as a "nearly equal child

pl acenent provision." Marriage of Luciani v. Montenurro-Luciani,

191 Ws. 2d 67, 77, 528 NW2d 477 (1995).'° He pays $650 a nonth
rent for a honme for hinself and his children when they are wth
hi m From the statenment of facts presented by Dr. Luciani's

attorney to the court of appeals, we further learn that M. Luciani

% The majority takes issue with this conclusion of the court

of appeals, stating that it is "unsupported by the record. .o
In fact, the children's total overnight placenment with their father

is less than one-third." See nmmjority op. at 10, fn. 9. 0]
course, the one-third figure is accurate, but only with respect to
over ni ght pl acenent. M. Luciani also has the children for 49

nonover ni ght days (4 hours per day). Al though this is not equal
time, it is certainly arguable that this placenent approaches it.
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spends about $150 nmonthly for utilities and $130 nonthly for child
care.

The majority affirns the circuit court decision that says M.
Luci ani nust pay approximately $680 a nmonth in child support.
Taking into account his rent, wutilities, and child care, this
leaves him with approximately $290 a nonth for hinself (and his
children when they are with him for expenses such as food, car,
gasol i ne, cl ot hi ng, car I nsur ance, health i nsurance, life
i nsurance, and incidentals. It leaves him with little or no
discretionary incone to spend on gifts, entertainnent, vacations
and the like for either hinself or the children. W conpare this
to his wwfe who will have nore than anple discretionary incone to
best ow upon the children, a fact that will certainly resonate with
them as they get ol der.

On the face of it, this result is tantamount to forced
i mpoveri shment of one spouse while the other spouse has anple

incone to live exceedingly well.? Wthout further economc

20 Although the circuit court provided a mai ntenance award of

$1000 a nonth, maintenance is payable for only 36 nonths. After
that, according to the <circuit court, "naintenance shall be
barred.” At that time, the two children will be ages 8 and 9.

Although the majority argues that M. Luciani may seek
revision after the nmaintenance expires, the famly court's order
that "maintenance shall be barred" |eaves scant hope that such
request would be viewed wth favor absent sone <change in
circunstance other than the term nation of mai ntenance.



No. 93-2899.wab

analysis by the circuit court with respect to the circunstances of
each party, this result could hardly be nore inequitable.

Wat we have here is a situation in which the non-primary
parent with a substantially lower incone than the primary parent
has a tinme share with the children that approaches equal tine.
Such a situation was directly addressed in a 1992 study authored by
Marygold S. Melli and Pat Brown wunder a contract between the
Wsconsin Departnent of Health & Social Services and the Institute
for Research on Poverty, entitled "Child Support in Shared Physi cal
Custody in Wsconsin: Pr esent Quidelines and Possible
Al ternatives."

In addressing the shared-tine fornula, the authors state that
the formula results in inequitable award calculations in two
situati ons: one, where the non-prinmary parent's tinme share
approaches equal; two, where the non-primary parent has a |ower
incone. Where both situations are present, as they are here wth
husband Luciani, the authors state unequivocally: "the resulting
support award, as calculated by the formula currently in effect,
produces nmarkedly inequitable results.” Id. at 15 (enphasis

added) .

The authors use an exanple, outlined more fully below ?* in

2L The authors state:
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which the nmother is the non-primary parent with $3000 |ess inconme
than the father, but, after paying support consistent with the
current fornmula, ends up with nearly $10,000 |ess yearly incone
than the father. The authors' <conclusion is that this is
“trenmendously inequitable" to the nother. 1d. at 17.

Here, the facts are different from their exanple only wth
respect to who the non-primary parent is (and of course gender
should nmake no difference) and the anount of the inconme disparity
(which is far greater here than in the exanple where the authors
found the disparity to be "trenendously inequitable" to the
not her) .

There is a way for this court to resolve the inequity: put
teeth into the statutory provision which permts the court to
deviate fromthe standards if the court finds by the greater weight
(..continued)

In this case, a nother who has her children living in

her hone for 15 fewer days over the course of a year

than the father, and who has a yearly incone of $16, 000

versus a yearly incone of $19,000 for the father, would
be ordered to pay the father $3,282 per year using the

formula currently in effect. The famly incones which
would result after the child support transfer are, for
the father, $22,292; for the nother, $12,718, The

disparity in famly finances which results from the
application of the current shared custody child support
formula would be trenendously inequitable in this case
for the nother and the children.

Melli, Child Support in Shared Physical Custody, at 17 (enphasis
added) .
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of the credible evidence that the use of the standards is unfair to
the children or the party requesting such deviation. See Ws.
Stat. 8 767.25(1n). To do so requires far nore fact finding than
is presented by this record.

| conclude that Judge Nettesheim witing for a unani nous
court of appeals, got it exactly right. That court concluded that
the circuit court "erred in the exercise of its discretion . . . by
failing to analyze the econom c consequences of the support order
in light of the parties' budgets, incones and nearly equal child
pl acement provisions." Id. Even a cursory |look at both circuit
court decisions conpel this conclusion. Not one figure is cited.
There is no anal ysis whatsoever. Al statenments are concl usory.

The majority says M. Luciani failed to prove by the greater
wei ght of the credible evidence that the presunptive application of
t he percentage standards would be unfair to either the parties or
the children. What nore does he need to produce other than the
above described facts to establish basic inequity? These facts, on
their face, are nore than enough evidence to overcone the
presunption. | agree with the court of appeals that this case nust
be sent back for further economc analysis. H gh incone disparity
cases present significant problens of fairness, requiring a high
degree of econom c anal ysis. Wthout such analysis, at the very

least a perception of unfairness wll inevitably |inger
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Accordingly, | dissent.
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